(ii) Decision on “Status and Treatment of Refugees
and Displaced Persons”

Adopied on 4.2.1993 -

Legal Consultative Commitiee

considered the Secretariaf bricfs on Stadus and Treatment of
fugees: “AALCC s Model |Legistation on Refugees: A Preliminury Study”
h ned in document  No. AALCC/XXXIVKampalw/%3/3 amd also
1—# :mdymsdmzmwmmdmummrm AALCCY

"‘J'l g

ﬂﬂmﬂ‘ﬂtMHuwﬂu{MMﬂ
. OAL,

. Urges the Member States and UNHUR 1o guide and assist the Commitiee
on the preparation of the model legisiation and on whether or not the
nt 5 -

. Decides 10 continoe with the study of the model legislution in close co-
~ operation with UNHCR and OAU which includes study of various
~ legistations on refugees in the Asian-Africa region;

4. Furiher takes note with sppreciation of the study entitled “Establishment
of Safety Zones for the displuced persons tn the country of origin™ and
the statements of the Representatives of the UNHCR and OAL on the
suhject;

5. Decides 1o study further the concept of Safoty Zones and 1o anaiyse the
rle played by the United Nations in general and UNHCR in particular
in the recent past in thal context;
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Displaced parrde the item" Status and Treatment
; m“hmamm.ﬂ

Session of the Comminee.

re Law™ was recognised as an important branch of humanitarian
1 rights law after the tragic events of World War [I. This was
ifested by the enactment of the 1951 Convention relating 1o the Status
Refugees. That Convention was originally intended to cater 1o the mass
e European refugees and their legal rights, and in that sense it could
e co ed a universal instrument. Universality was however conferred

e Convention by the adoption of the 1967 Protocol which did away
A the dateline and geographical Emitations which were imposed by the
ioday more than forty years have clapsed since the 1951 Convention
adopicd. But hardly a week passes withoul news of some failure in the
emational community’s efforts to help and protect refugees. Often there
i of massacres in refugee camps; of failure 1o rescue those in distress
'Hudmﬂ—nﬂ“mhw
ses who could not get international aid in time; of the forced repatriation
I5ylum seckers, and of practices designed 1o deter refugees from secking

As in many spheres of life, it is the failures which hit the headlines—
Censes are rarely heard of. For all its weaknesses, the intemational structure
protection and assistance does save lives, and contribules in the
5 way it can to the maintenance of human dignity.

It is essentinl, therefore, 1o believe in the efficacy and worth of
emational action. But it is equally imponant 1o recognise the shoncomings

3
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ol the currenl structures and 10 suggest ways in which they might be
strengthened and constantly adjusted 1o meet the needs of the uprooted.'

As mentioned above the legal and institutional framework of refugee
protection was established, a1 the beginning, 10 deal with specific situations.
After the First World War, international action was limited 1o specific
munority groups such as the Assyrians and Armenians. After the Second
Waorld War, the United Nations Relief and Rehabilitation Agency (UNRRA),
followed by Inmernational Refuges Organization (TRO) were set up to solve
the problems of those displaced and uprooted by war. There was no
comprehensive framework to help and protect all displaced people.

The 1951 UN Convention Relating 10 the Status of Refugees represented
the first anempt by the World Community to establish a definition which
was not limited to o specific group. New legal instruments, rules and
regulations have since evolved at regional levels, including the OAL
Convention of 1969 dealing with the problems of Africa, the 1984 Canagena
Declaration catering to Latin American problems, the 1966 Bangkok
Principles propounded by the AALCC. In a pragmatic way, adpistments
have been made in the low and practice governing the work of the UNHCRE.
But, there remain serious gaps in the overall framework. The 1951
Convention remains a vitally important imemational instrument “providing
the foundation” for refugee protection around the world.

Features of Modern Refugee Law

The Convention's general praciice can be summarised in these points:-
(i) It maintained a swrategically conceived definitional focus on refugee
law: the principle of comprehensive humanitarian or human rights-
based protection for all refugees. Similarly situated persons so long as
they were within national borders were rejected by a majority of
States.

(i) A universalist approach o refugee protection was originally defeated
in favour of a Eurocentric legal mancate derived from a highly selective
definition of intemational burden sharing. This was rectified by the
1967 Protocol.

(iii) States opted 1o take direct control of the process of refugee
determination and have established an international legal framework
that permits the screeming of applicants for refugee profection on a
vanety of national interest prounds.

I Eeclupres Dywamacs of dnplaccsess & repon for the Isbependos Commiisien o Inrmasional
Ifumeswianas wapes pdY

54

cumulati effect of these trends has been the legitimisation of
uﬂn:hmwhp law, the evolution of u two-tired protection
B e that shields western states from most Third World asylum
o mdlh-mﬂﬂmﬁmnlﬂnmmnﬂtyluudminmrmhpe
" iu a manner consistent with their own national interests. In sum,
% current framework of refugee law, even if it were to be fully and

. i is lurgely inconsistent with the anainment of

mﬂanMMlmiwndmhi

rhe | Pmnmlmuktb:mﬂmduhlwmmmuﬂwﬂ:
:.f"mm of the “definitions”. Specifically even after the
e lisalion™ cffected by the 1967 Protocol, enly persons whose
gtion is prompted by a fear of ion, in relation 1o civil and
scal rights come within the scope of the Convention protection. The
o and Protocol and several domestic laws, designate as refugees
hose “who have fled” from persecution and exclude fugitives from
O ers and from civil and inernational war. This limitation on the
dwmmmﬁ-numuwww
llpﬂ*ﬂﬁhmﬂdﬂuﬂmﬂmm
v she is deprived of that in his or her own country. e
Such reasoning and definition may well be appropriate purpose
- MHMMH:&H-WMI

AR,
it

ha

gee status could or could not be claimed. .-
Third refugees remain de facto exchuded under existing criteria
H is more often mﬁhmﬂ@ﬁmuh@r
jed political and economic turmoil than by “persecution”. In addition to
itica nnmdﬂuuupulwu.ﬂummnmm:
'demﬂammmmmmhﬂ-
onial period, including civil sinife, political instability, and harsh ummm
pditions as has been observed. “Though the post-world war refugee

‘modern refugee arc thus treated differently under intermational Mi::r'h
nal position of both is the same. The urgument continues,

:Ilmld':a nnnmil;:"t?n same rights under international law".? The

mm#m—uwm;w fiar ihe Fanups, Thied World Las
dournal p. 183184, 1905



adoption of the 1967 Protocol was therefore a victory gained at too much of

i cost for the less developed world. While modemn refugees from outsids

Europe were formally included within the international protection scheme,

very few Third World refugees can in fact lay claim to the range of righis

stipulated in the Convention and its Protocol.

It is because the definition in the Convention fails 1o reflect the ful)
range of phenomena that give rise to involuntary migration, particularly in
the Third World, that its application in practice as the threshold criterion
for access to even minimal protection against refoulement works 4 pemicious
injustioe against many genuine refugees. Most Third World refugees find
themselves umed away by developed states or offered something less than
durable protection.’

The second dominant feature of modern refugee law is its establishment
of a selective burden sharing. The deficiencies of the present arrangement
may mean that “States of first asylum” will feel the full weight of the
humanitarian obligations but yet not enjoy the support which, in their view,
should properly be provided by other states.*

The third dominant feature of modern refugee law is its establishment
of & protection system over which individual states, rather than an
ntemational authority have effective control. Four elements of domestic
control over refugee protection may be identified:—

(1) The Convention leaves protection decisions to Stales. Imternational
low neither refers 1o the procedure that States are to employ in the
making of determinations of refugee status nor establishes any form
of direct internutional scratiny of the procedures adopted.

(ii) The refugee definition which international law requires States wo respect
is flexible enough to allow States to make protection decisions in a
way that accords with their own national interests,

{iii) States are explicitly authorized to exclude refugees even from basic
protection if they are adjudged undesirable or unworthy of assistance, and

{iv) The internationul refugee regime does not require States to afford
asylum or durable protection to such refugees as the State chooses not
to recognise. Rather, States are only obliged to avoid the return of a
refugee to a state where his or her life or freedom would be threatened
and to treat those refugees admitted 1o the state's temitory in conformity
with the international rights regime.

L.5. Commissios for Refogees p. 9-10.

Report for the indopenden Commission oo Infemational Humanitorias [uss 1986 Coles-Refupees
Hurke, wka shauld be grees asybum?

p 200, 32, 1984
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L that, in shor, international refugees Ia_w i
g = CI:;InI::Drﬁ:‘:I ;:ﬂ :;: authorities of the various participating national
B nt!-- This control is achieved by a combination of rmmma:
aver-sight of determination procedures, Ihl". establishment '?h
» definition that is susceptible to inlchtullun in accordance wi
nutiondl interests, the exphicit authorization 10 stales to wm iwray
.. in fear of persecution insofar as ﬂ:t:ir_pfﬂtec_lm creales a ns t111:re|'
ceiving state, and the imposition ol a mlmmlill!sl duty to protect that
; no commitment Lo the provision of enduring asylum as the states
1 has to be the first. o SO
i ion which needs to be answiered 15, cin 1
e nl:z“n?nduiﬂr::m relevant to meeting the needs of tnda;my' 5 r:fugn::;’f
 Refugee resent is a means of harmonzing the soversign
erogative ull'a:la:; Ftt.'r control immigration with the I"F-'!Ht}f of forced
stions of people at risk. It does not challenge the right of states {0
in behaviour which induces flight, nor, the pnwcr_nf stules 1o dnnde
w0 admit victims of displacement. Refugee luw is l:lus_:ﬂmuly_ tied
n rights law than it is to general principles of public mbzmul:_mna]
v which enable siates—or at least those states which have dominant
15 in the international system—to continue (o pursue their own
s within a global context.” ”
ather feature of refugee law is that it is designed and n:ln_umsiumﬂ
= The availability and quality of protection vary as a function of the
it to which the admission of refugees is perceived (0 be in keeping
ational interests, The nature of flows and conditions within countries
ention have changed over a period of time. Refugee faw has _Ewnl'mi
 relatively open system strongly influenced by humanitarianism to :
s that now excludes the majority of the world's involuntary migrants.
ne concern does figure, but modem apparatus of intermational refugee
W i more closely tied to the safe-guarding of developed states than to the
sn of claims to protection. This shift can be explained by the
patibility of the presumed solution to the needs of refugees—secure
with the acute preoccupation of states to avoid cultural, ﬂhn_a:.
al, or economic disharmeny within their own borders. An alternative
work within which the needs of refugees might be addressed along
Mimanitarian and/or human rights concemns may be found in the regional

m

- The regional Convention of Africa and the Latin American Cartagena

Manual of insersaional low Mo, 1, 196T,
'\ Jl'w Commission on bmematinal Humanitarisn lusues, Mo 19,



Declaration demonstrate a comparable degree of generosity premised on
mutuality of interest and cultural compatibility. The Organization of African
Unity"s Convention governing the Specific Aspects of Refugee Problems in
Africa provides for o dramatic extension of the international legal definition
of o refuges:

Article 1(2)".....every person who owing to external aggression,
occupation, foreign domination or events serjously disturbing public order
inn either part or the whole of the country of origin or nationality is compelled
to leave his place of habitual residence in order to seek refuge in another
place outside his country™,

The Convention also includes a specific obligation on the pant of States
to endenvour to “receive refugees and to secure the settlement of those
refugees™ Art. 11(1),

The Curtagena Declaration of 1984, adopted by the Organization of
American States, also incorporates added grounds, and expands its definition
of refugee, it reads:

“The definition or concept of n refugee to be recommended for use

in the region is one which, in addition 1o containing the elements of

the 1951 Convention and the 1967 Protocol, includes among refugess

persons who have fled their country because their lives, safety or
freedom have been threatened by genemlized violence, forcign
aggression, internal conflicts, massive violations of human rights or
other circumstances which have seriously disturbed peblic order”™

This definition also provides for a regional over-view of the refugee
protection. The Declaration, in particular, stresses the imporance of both
UNHCR and Inter-American Commission on Human Rights invalvement
in the provision of protection to refugees.

Though the Bangkok Principles of 1966 formulated by the Asian-African
Legal Consultative Commitiee, docs not have a binding force on the
countries, vet it has added “colowr™ s one of the reasons for persecution,
and then principles of burden shanng form the comer stome for refugee
protection i the Asian regioms where refugee protection in practice 15
concemed.

These regional accords reflect norms that are profoundly a pari of the
socinl tradition of these regions. The taditional cpenness of African borders,
the lslamic duty of hospitality and the long standing Latin Amenican practice
of granting asylum, all provide the cultural basis for & shared commiiment
to the protection of involuntary migrants.

The nature of refugee movements has changed dramatically since the

second session of the
. of the 1951 ermpmml Th“f:ﬂ!'mh search of asylum

- forced to leave

w!-“‘ ecological disasters Of extreme poverny,

D peracns who apply o be tresied 3 1) or when appicabe 2, but ar
¥ Jound not to be in these categorics.

| nal
mvlthlhiﬂlmmlnﬂﬁtﬂﬁﬂ
Y muhﬂﬁmmumﬁmnmw
"mmuﬁmpuw'muhumﬁhmchm-ﬂﬂm
L mmm.mnﬂtﬂnhﬁhdlmﬂ.ﬁw

Commission ECACPISE &1 12 Augut 1991
ien Mo peswgence” Minihisean Tisses, | §a9. 1992
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new legislation should undenake specifically to look after the nights of
these groups, rights which they should get in their own capaocity.

There is no quick or easy way out of this dilemma. The current legal
framework, elaborated in a specific socio-political climate o deal mainly
with the refugee situation in post-war Europe, is inadequate to meey
contemporary needs. At the same time it would be undesirnble if attempis
af adjusting the established definition were to result in the erosion of whay
has beci 5o painstakingly built at an international level and strengthensd
through regional conventions and practices. Given the present political climae
and the reluctance of states (o deal with complex issues which have long.
term implications, it is not surprising that atlempts to change, replace or
update the present legislations have failed. This should not, however, provide
an excuse for inaction or for thwarting a process of natural evolution,
Concepts and institutions which do not evolve with the times tend to wither
away gradually.

There are two ways of approaching the problem. On humanitanan
grounds there is a strong case 1o be made for a broader approach, inspired
by regional initiatives™ 1o expand the refuges definition. Bul sech an initiative
would meet with considerable opposition, first from many states which
have no desire to widen their obligations towards displaced people; second
from some human rights organizations which fear a watering down of
established classic concepts such as “refugee’ and “asylum”, believing thit
genuine refugees might suffer as a result,”

It would seem that although the present position conceming the definition
of the term ‘refugee’ is analytically untidy as it tends to leave ouwt many
who are in a refugee like cnsis, specially “intemally displaced people™,
practice flexibility and pragmatism have been cxercised to alleviate the
suffering of the uprooted. These benefits might be lost in any attempt 10
define more accurately those who are entitled to refuge or permanent asy lum.
However, if the current definition of refugee is maintained, the receiving
countries must accept the responsibility of developing more constructive
national refugee policies and legislation both &t home and abroad.

Within developed states additional resources should be made available
1o government departments dealing with asylum applications. Governments
should take rigorous steps to ensure that decisions on refugee status remain
within their humanitarian context.

The more prosperous states have a decisive role to play in supporting

10, 1940 OAL Convention, 1984 Curtagens Declarnion, and Dhis Basghos Principles
11, Journal of Refugees: Dymnsmics af displooemesd p. 44,
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mbers of distressed people,
for refugee stafus. The

_ developing countries which admit Jarge o
_ not anly through

pe would probably ot formally gualily

" je of international solidarity should b:,.::gh aconomic and foreign

- i , but also t P .
- ﬁmﬂerﬂu and resolve the sitoations which
':3:."-' e large mmEk“:}“mm“nmim of the ‘model hgi_;n}tinn' mhh:
i -'mh Qnerous no doubt ig mgh. but once It is lEIJFIiP I‘Ff

dertake by the "“""‘CE. 1w think of incarporating the principles into ﬂ'l:'l:lr

¥ Shereby on one hand they would be helping
i this phenomena not as “burden” but

ny country.

he proposed draft structure of the

AALCC Model Legislation on

7 [ 1 ¢ enactment of Domestic
1 i I‘f“:: rl:em i ?I?I;T:u:nmh:-:;ruﬂm refugee ?npulmiun 'ru::P-
b “ alarming figure of 18 million, of which, majorty EW:TH:EH
the Asian and African region, Since the adoption © the 19
-1 the imernational attitude has radically :'rmngnd.1 mﬂ'uﬁ
e law is unable to cater successfully 10 all the new :LL:'::::!!Mh
e5. There is an urgent need for International Legal ins

: i “Mali 1s™ and further,

: tion to the implemented at N:ﬂm‘:ﬂ leve !

e "|!r “:ﬂd ﬂ'l'l-fﬂl'nﬁd thrnugh HNI:I"D'I'L'B] hglﬁmm i

. i inciples are the proposed main MII‘I:ES 0
h;‘:::ﬁ:.:g {T.s isplin fact the initial framewaork, which if approved

B the Committee will be further elaborated, after a study of all existing

natic 1al regional and national legislations on _"refug;ﬂes and ;:;-:m:

sehensive piece of legislation which would immensely benefit stae

ous of cnacting approprate “national legislation” on refugees keeping

ir individual and particular needs in mind,

ny draft structure of the Model legislation:

l. Preamble; " i b
% ' ' “refugee” should it be
- 1 1 be made on the ‘Definition of

.mm rln“til?“"ﬂshﬁl?t - in the 1951 Convention and the 1967 Protocol or
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1969 OA L Convention, | ko
and | 984 C -
| i pargSkok principles, which would :mum.fﬂﬂ“-"
L]
| Procedure for “refugec status determination:
|| 5 waﬂml&'mwmw ; .
| ' proposed to incorporate yridigen
| (1) State Sovereigmy;

| (i) h‘lﬁfﬂlhrm‘
| (ini) i -
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ESTABLISHMENT OF “SAFETY ZONES'' FOR THE
DISPLACED PERSONS IN THE COUNTRY OF ORIGIN

| ?, H."hu d‘m: s .
e topic “The possible Establishment of Safety Zones™ for displaced
s in their country of origin™ was taken up for the first time in 1983
he suggestion of the delegate from Thailand, who felt that this would
en the burden imposed upon the international community under the
der principle of “Burden Sharing.” It was discussed at the Twenty-sixth
ngkok) and Twenly-seventh (Singapore) Sessions of the Committee. At
- Twenty-eighth Session held in Nairobi the Secretariat presented 13
inciples’ which provided a framework for the establishment of Safety
25 It was however decided in 1989 in view of the strong reservanon of
representative of UNHCR that the issus did not need further elaboration
Eping in view of its political nature. The item was thereflore deferred 1o a

-
~ The delegate of Thailand during the Thirtieth Session referred to the
fier proposal made by his Government on the question of establishment
adiety Zones for the displaced persons in the country of ongin and
Bgested that bearing in mind the current events ie. the Gulf War the topic
- oafety Zones should be put on the agenda of the next session of the
mmittee for further stody.
~ At the Thirty-second Session in Kampala in February 1993, the delegate
‘the UNHCR took more positive attitude on the question. The resolution
d DAL in undertaking joint studies and in exchangmg information on the
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subject. The UNHCR/OAL working group has been reactivated by including H“!“"“m“h:,mﬁgmmmmfﬂ'm
the AALCC. A tripartite meeting was held in June 1993 in Cenva by the . efforts will be
participation of the Secretary-General of the AALCC, “mrﬂh":mmmm“wfwﬂw
' :n under the jurisdiction of their own govemment, which in
I Introduction been responsible for . F""“,mﬂ';m' they can
No one knows exactly how many people throughout the world have ﬂwmh“’mmﬂwﬁ
been uprooted and displaced within their own country. It is estimated tha; offered by veluntary g

the number of refugees is 19 millions and that of intemally displaced
persons is more than 20 millions. The reasons for displacement could be

civil war, ethnic strife, natral disasters such as famine, drought, floods, gy snd governmeats can almost act 88 % PEEL

carthquakes eic. or massive violation of human nghts. Whatever the reasons AT mhmm"ﬂﬂ’ﬁf With the growing

for displacement, there is no special international organization to protect B bt encouraged by their more powerful questionable whether the

and assist such people. There is very litile international law to protect therm B mmmpulfﬂrhumnnﬂim.llﬂ B icosialia b

or regulate their treatment. As a result, many live in conditions of extrerie national community should condone callous of This is particutarly

poverty and insecurity. "gtate of its nationals shielding behind s 1 ification theough
Many of the people who are uprocted from their homes are apt ot 1o when such repression is likely 1o have ISR 0 F G ouring

/ . e the concomitant

cross national borders to become recognised refugees but rather remain as exadus of refugees and

within their own country. Some have no other option; they live in locations . urgently-

far away from the nearest border, nor are unable to reach a country that will ‘New intiiatives to assist the displaced need to be taken

offer asylum. Others make a conscious decision 10 rémain in their own
country, because they can find temporary refuge with friends or relations,
or because they wish 10 refum 10 their homes as soon as the couse of their
plight has ceased.

There are millions of displaced people in Central America, Angola,
Thai/Kampuchean border, Sri Lanka Tamils, Mozambique, Afghanistan.
The most recent ones are to be found in Iraq (the Kurds), former Yugoslavia
and some members of the NIS which have been savaged by the ethnic wars

Also Somalis who have been uprooted due 10 civil war and the wonst Mﬂmmmhmufmwm;mmm
drought of the century have drawn active UN interventions. i iorisdi

' their oWn comMUANties
erammes designed to resetile displaced people In
B e 1:'.nhuhhmm1nithunnmdm:mahluhmmnfpﬂﬂhm

|

. Nt ety commntes ot o T o s

It is extremely difficult for the intemational community to guarantee . freedc m‘milu:,mmmmmm,ﬂfmm
the safety and well-being of displaced persons who leave their country of . som “w, ﬁwmww&mm
origin and become refugees. Armed sttacks on refugee camps. the abduction hﬂtlﬂmmuwdmww
of politically active exiles and assaults on uprootsd people making their may lead to hmmmﬂhﬁvﬂrpﬁﬂ
waty 16 & country of asylum are growing in frequency and scale. The plight D & to conform 0 CONEMPCE  under international human Aghts
of internally displaced people is often much worse than that of refugees. be rights guaranteed
Refugees can be granied asylum. They can be profected and assisted by . -— i
UNHCR and other intermational aid organizations. They can normally be .a--m-—n-m
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conventions, ()
iy ne such means might be found in the extublishment of Safety

V.
Freedom of movement and the right to seek asylum;

Once they have been uprooted, displ
' aced peopl [ |
assault and deprivation. They are also likely o have n:wm M'H' o Ly

(Article 13) is infringed. But Safety Zone .
Seen a8 8 means of 1o

ufupr;:nn:w;id!n; b:urlrf_md safety to the displaced, and mmn;ﬁ:{:

mave OF people desirous 10 leave the country, should not become a

(i) Thﬁﬂmrznmihuhﬁuﬂimﬂhhutmntufmemd

Fm

Adunesy Labornational Repon, |93,

X
A For dwilled provisions refer 1o [
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origin, through o resolution or recommendation of the United Nations;

ity The Salety Zone should be akin to a demilitarized zone or a neutral

' zone immune from hostile activities and a specified geographical area

could be demarcated as such by a government notification;

sty The Zone should be under international supervision, contral and

~ management 10 provide among others international protection to the

 persons residing therein,

(v The United Natons may designate and authonse an inlernational

" prganization or agency for administration and supervision of the Safety
Zone:

(¥) The state of origin and the neighbouring state which might receive the

~ organization or agencies in the supervision of the Safety Zone,

vi) The designated intemational organization or agency shall be responsible

for co-ardination and supervision of supply and distribution of food

- and other essential items and ensure facilities like drinking water,

- civic amenities and medical care. The cost of operations can be met

through voluntary contributions by states, governmental and non-

governmental humanitarian organizations;

vii) The armed forces of the state of onigin should withdraw from the

~ Safety Zone and the status of the zone shall be respected by civilian as

well as militery machinery of the State of origin;

wili) The suthority in control of the Safety Zone shall pravide international

- assistance/protection to the individuals therein seeking asylum;

i) The United Nations may provide a multinational security force for the

purpose of maintaining law and order within the Safety Zone.

(%) Persons secking asylum in the Safcty Zone shall be disarmed and will

mot be permitied to participate in any military activity or guerilla

warfare against any state. Similarly asylum seekers shall not be &

military @arget for any state.

Axi} The individuals residing in the Safety Zone shall be provided with the

facility 1o seek and enjoy asylum in an other country;

- {&ii) if normalization is restored in the state of origin and the intcrnational

organization or agency in charge of the Safety Zone is sanisfied that

the conditions are favourable and conducive (o retumn, the persons

residing in such zones shall be provided with all facilites o retumn 1o

their permanent place of residence.

(xiii) The Safety Zone thus established shall be of lemporary nature.




